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Appendix 2:

Land Use Control Examples

ZONING ORDINANCE

MODEL BUILDING CODE

REAL ESTATE DISCLOSURE STATEMENT

AVIGATION EASEMENTS

STATE ZONING LAWS

Zoning Ordinance
The following was taken from an ordinance of Indian River County, Florida, to be known as the airport zoning ordi-

nance, amending the following chapters of the Land Development Regulations (LDRs); Chapter 901,Definitions; Chapter
911, Zoning; and providing for repeal of conflicting provisions, codification, severability and effective date.

SECTION 1: Section 911.17 of the Zoning Chapter is hereby established to read as follows:

Section 911.17 Airport Zoning
(1) Title
(2) Purpose and Intent
(3) Definitions
(4) Airport Zones of Influence

(a) Airport Height Notification Zones and Regulations
1. Zone Establishment
2. Height Notification Regulations
3. Airport Obstruction Waiver Procedures and Criteria for Approving/Permitting “Obstructions”
4. Airport Obstruction Variance Procedures and Criteria

(b) Airport Runway Clear Zones and Regulations
1. Zone Establishment
2. Runway Clear Zone Regulations

(c) Airport Noise Impact Zones and Regulations
1. Zone Establishment
2. Noise Impact Zone Regulations
3. Avigation Easement Regulations

(d) Special Requirements Applicable Throughout the Unincorporated Area of the County

(e) Nonconforming Uses

(f) Penalties
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AIRPORT ZONING

(1) TITLE.
This section shall be known as the Indian River County Airport Zoning Ordinance.

(2) PURPOSE AND INTENT
The purpose of this airport zoning ordinance is to provide both airspace protection and land use compatibility

with airport operations in Indian River County. This ordinance, through establishment of airport overlay zones and
corresponding regulations, provides for independent review of development proposals in order to promote the public
interest in safety, health, and general welfare in Indian River County as well as to ensure that all publicly licensed
airports in Indian River County can effectively function. Therefore, the Indian River County Board of County
Commissioners deems it necessary to regulate uses of land located within or near the traffic patterns of airports
through regulation of height of structures and objects of natural growth, and through regulation of land uses within
noise impacted areas and runway clear zone areas. There is hereby adopted and established the official airport zon-
ing regulations pursuant to the authority conferred on the Board of County Commissioners of Indian River County,
Florida, consistent with Chapters 163 and 333, Florida Statutes.

(3) DEFINITIONS.
All terms defined in the Indian River County Land Development Regulations, Chapter 901, are applicable in this

section.

(4) AIRPORT ZONES OF INFLUENCE
Indian River County hereby adopts three (3) airport overlay zones which are shown on the county’s official

zoning atlas. These zones are established to regulate development in proximity to the following licensed public use
airports located within Indian River County: Vero Beach Municipal Airport, Sebastian Municipal Airport, and New
Hibiscus Airport. The location of these zones of influence is hereby established by this Ordinance. Boundaries of
these Zones of Influence may be changed only by way of an amendment of the official zoning atlas, pursuant to
Section 902.12 of the land development regulations. All development applications for land within these zones of
influence shall comply with the airport zoning regulations of Section 911.17. In addition, development within these
airport overlay zones shall also comply with applicable underlying zoning district requirements as referenced in
Chapter 911, Zoning, of the county’s land development regulations. Following are the three airport overlay zones: 

Airport Height Notification Zone (Subzone A and Subzone B);

Airport Runway Clear Zone; and

Airport Noise Impact Zone.

Where a zone of influence overlays a portion of a property, only that portion within the zone shall be affected
by the zone regulations. Furthermore, in relation to applying runway clear zone and noise impact zone require-
ments, use regulations shall apply to the structure or facilities constituting the use and shall not generally apply to
accessory open space, landscape and buffering, stormwater management, or driveway and parking uses.

(a) Airport Height Notification Zone and Regulations.

1. Establishment of Zone. 
The Airport Height Notification zone is hereby established as an overlay zone on the adopted county zoning

atlas. This zone is established to regulate the height of structures and natural vegetation for areas in proximity to
the licensed public use airports located within Indian River County. The Airport Height Notification Zones, consists
of two subzones, defined as follows:

Subzone A. The area surrounding each Licensed Public Use Airport extending outward 20,000 feet from the ends

and each side of all active runways. 

Subzone B. That area within the unincorporated area of the county not within Airport Height Notification

Subzone A.
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2. Height Notification Regulations. 
All development proposals for land within the height notification zone shall be forwarded to the Federal
Aviation Administration (FAA) to be reviewed for conformance with the Obstructions Standards detailed in
Title 14, Code of Federal Regulations, Part 77 Subpart C. (14 CFR Part 77).

a. A proposed development shall be determined to be a “potential airport obstruction” if the proposed
development would result in a structure or natural vegetation having a height greater than an imaginary
surface extending outward and upward from the ends and sides of a publicly licensed airport active run-
way at a slope of 1 foot vertical to 100 feet horizon-tal outward to 20,000 feet for Subzone A or 200
feet above ground level for Subzone B. Applicants of any development proposal determined by the
county to result in a structure(s) that constitutes a “potential airport obstruction” shall be issued a
Notice of Potential Airport Obstruction during the development proposal review process by the com-
munity development director or his designee.

i. No proposal for development will be approved for construction and no permit for construction will
be issued for any proposal to construct any structure which is determined by the county to be a
“potential airport obstruction” unless a county Airport Construction Permit is granted or unless a
county Airport Obstruction Variance is granted.

b. Any proposed development which is not determined to be a “potential airport obstruction” is exempt
from any airport height notification zone permitting regulations contained herein.

3. Airport Construction Permit Procedures and Criteria for Approval. 
Any applicant affected by a Notice of Potential Obstruction may apply to the community development director

for an Airport Construction Permit.

a. Procedures for Obtaining an Airport Construction Permit.

i. Applicants shall submit to the Planning Division a completed Airport Construction Permit applica-
tion form (as provided by the county) and a copy of the notice of proposed construction form sub-
mitted to the FAA for the project. Permit requests may be considered by the community develop-
ment director concurrent with development plan approval consideration.

ii. Prior to permit requests being considered for approval, applicants shall submit to the Planning
Division the final Determination issued by the FAA based on its review of the applicant’s Notice of
Proposed Construction submitted in accordance with 14 CFR Part 77.

b. Criteria for Granting an Airport Construction Permit.

i. Where the FAA has reviewed the proposed development and determined its construction would
not exceed an Obstruction Standard of 14 CFR Part 77, the community development director shall
grant an Airport Construction Permit for the proposed development provided that a condition is
attached to the permit approval to ensure that the approved structure(s) is marked and lighted prior
to the issuance of a Certificate of Occupancy (C.O.) if so required by Chapter 14-60, in accordance
with the standards of Rules of the Department of Transportation and Federal Aviation
Administration Advisory Circular 70/7460-1, as amended.

ii. Where the FAA has reviewed a proposed development and determined that the proposed develop-
ment exceeds the Obstruction Standards of 14 CFR Part 77, no Airport Construction Permit may be
approved, and a county Airport Obstruction Variance (see regulations below) must be obtained by
the applicant for the pro-posed development to proceed.
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c. Appeals.
Actions of the community development director relating to granting or denying an Airport
Construction Permit may be appealed within 15 days of the decision rendered. Appeals shall be heard
by the Board of Adjustment and may be filed by the applicant, staff, or any person aggrieved or taxpay-
er affected or governing body of a political subdivision or FDOT. All appeals shall be filed, reviewed, and
heard in a manner consistent with sections 333.08 and 333.10 of the Florida Statutes.

4. Airport Obstruction Variance Procedures and Criteria.

a. Procedures for Obtaining an Airport Obstruction Variance.

i. Applicants shall submit to the Planning Division a completed Airport Construction Variance appli-
cation form, as provided by the county. Variance requests shall be considered by the Board of
Adjustment. The request may be approved, approved with conditions, or denied.

ii. Prior to variance requests being scheduled for consideration by the Board of Adjustment, the appli-
cant shall submit to the Planning Division the following:

• A copy of the notice of proposed construction form submitted to the FAA;
• A final Determination issued by the FAA based on its review of the applicant’s Notice of

Proposed Construction submitted in accordance with 14 CFR Part 77;
• A valid aeronautical evaluation (may consist of the evaluation performed by the FAA);
• Comments from the FDOT or evidence that the FDOT has made no comments during its

required 45 day comment timeframe. Said evidence shall include a return receipt showing that
the FDOT comment timeframe has been exceeded.

b. Criteria for Granting an Airport Obstruction Variance
Where the FAA has reviewed the proposed development and determined its construction would exceed
an Obstruction Standard of 14 CFR Part 77, the Board of Adjustment may grant an Airport Obstruction
Variance for a proposed development. Such a variance may be granted if the Board determines that a lit-
eral enforcement of the regulations would result in practical difficulty or unnecessary hardship and
where the relief granted would not be contrary to the public interest (i.e. the development can be
accommodated in navigable airspace without adverse impact to the county’s public use airports or avi-
ation operations) but would do substantial justice and be in accordance with the spirit of chapter 333,
Florida Statutes, and provided that:

i. A condition is attached to the variance approval to require that the approved structure(s) is marked
and lighted to indicate to aircraft pilots the presence of an obstruction in accordance with the stan-
dards of FAA Advisory Circular Number 70/7460-1G., as it may be amended. Where such marking
or lighting is required, such requirement shall be satisfied prior to the issuance of a Certificate of
Occupancy (C.O.) for the affected structure. 

ii. FAA determines the aeronautical evaluations submitted are valid.

iii. Consideration is given to:

1. The nature of the terrain and height of existing structures.
2. Public and private interests and investments.
3. The character of flying operations and planned development of airports.
4. FAA designated federal airways.
5. Whether construction of the proposed structure would cause an increase in the minimum

descent altitude or the decision height at the affected airport.
6. Technological advances.
7. The safety of persons on the ground and in the air.
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8. Land use density.
9. The safe and efficient use of navigable airspace.
10. The cumulative effects on navigable airspace of all existing structures, proposed structures iden-

tified in the applicable jurisdictions’ comprehensive plans, and all other known proposed struc-
tures in the area.

11. FAA determinations and results of aeronautical studies conducted by or for the FAA.
12. FDOT comments and recommendations, including FDOT findings relating to FS 333.025(1)

standards and guidelines.
13. Comments and recommendations from local airport authorities.
14. Other testimony and findings of aviation operations and safety experts. Chapter 902 variance

criteria shall not be applicable to Airport Obstruction Variance re-quests.

(b) Airport Runway Clear Zone and Regulations.
1. Zone Establishment. There is hereby created and established as an overlay zone on the adopted county

zoning atlas a runway clear zone for areas at each end of every active runway at all publicly licensed
airports. Within a runway clear zone, certain uses are restricted or prohibited to reduce incompatibili-
ties with normal airport operations and danger to public health.

2. Runway Clear Zone Regulations.

a. The following types of uses shall be prohibited within the runway clear zone:

i. Educational centers (including all types of primary and secondary schools, pre-schools, child
care facilities).

ii. Hospitals, medical inpatient treatment facilities, nursing/convalescent home facilities.
iii. Places of Worship.

b. Allowable Uses. Any use which is not prohibited in a runway clear zone as determined in a. above,
is allowable within the runway clear zone, subject to compliance with applicable noise impact zone
and zoning district regulations.

c. Appeals. Determinations by the community development director, relating to use interpretations
involving section “a.” above, may be appealed to the Planning and Zoning Commission sitting as
the Airport Zoning Commission, in the manner prescribed by section 902.07(1) through (4) of the
Code. Further appeal may be made to the Board of Adjustment by an applicant or any person
aggrieved or taxpayer affected or governing body of a political subdivision or FDOT. All such appeals
to the Board of Adjustment shall be filed, reviewed, and heard in a manner consistent with sections
333.08 and 333.10 of the Florida Statutes.

(c) Airport Noise Impact Zone and Regulations.

1. Zone Establishment. There is hereby created and established as an overlay zone on the adopted county
zoning atlas an airport noise impact zone for areas surrounding all publicly licensed airports. The noise
zone is an area in which uses are restricted and special construction standards are to be used to mini-
mize the impact of airport generated noise routinely produced by continuation of normal airport opera-
tions. The airport noise impact zone is defined as follows: 

An area contiguous to a publicly licensed airport measuring one-half (1/2) the length of the longest
active runway on either side of and at the end of each active runway centerline. For land use control
purposes, this boundary shall be considered to be consistent with the 65 to 70 ldn zone determined by
an official Part 150 Noise Study.

Notwithstanding other provisions of this section, should any publicly licensed airport conduct an offi-
cial 14 CFR Part 150 study, the boundaries of that airport’s noise impact zone shall be modified to
comply with the official noise study, subject to amendment of the official zoning atlas as ad-dressed in
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Section 911.17(4) of these regulations.

2. Noise Impact Zone Land Use Regulations.  Provisions of this section shall apply to construction, alter-
ation, moving, repair and use of any building or structure within the Noise Impact Zone.

a. Permitted Uses. The following uses shall be permitted within the established noise overlay zone,
unless prohibited by overflight zone or zoning district regulations:

i. Governmental Services
ii. Transportation
iii. Off-Street Parking
iv. Offices, business and professional
v. Wholesale and retail building materials, hardware and farm equipment
vi. Retail trade - general
vii. Utilities, Heavy or Limited
viii. Communications
ix. Manufacturing - general
x. Photographic and optical services
xi. Mining and fishing, resource production and extraction
xii. Nature exhibits and zoos
xiii. Amusement parks, resorts and camps
xiv. Golf courses, riding stables and water recreation
xv. Agricultural operations
xvi. Similar Uses.

b. Restricted Uses and Criteria. The following uses shall be permitted within the established noise
overlay zone, (unless prohibited by overflight zone or zoning district regulations) only if the pro-
posed development complies with the applicable criteria described below:

i. Child Care, Transient Lodgings, Educational Centers, Residential (other than mobile homes),
and similar uses. Developers of proposed child care facilities, transient lodgings, educational
centers and residential uses (other than mobile homes) shall verify to the county in writing
that proposed buildings are designed to achieve an outdoor to indoor noise level reduction
(NLR) of at least 25 decibels. (Normal residential construction can be expected to provide an
NLR of 20-25 decibels).

ii. Hospitals, Homes for the Aged, Places of Worship, Auditoriums, Concert Halls and similar
uses. Hospitals, homes for the aged, places of worship, auditoriums and concert halls shall ver-
ify to the county in writing that proposed buildings are designed to achieve an outdoor to
indoor noise level reduction (NLR) of at least 25 decibels.

iii. Outdoor Sports Arenas, Spectator Sports and similar uses. Outdoor sports arenas and spectator
sports facilities must be constructed with special sound reinforce-ment systems consistent
with building code regulations. 
In lieu of providing written verification that a proposed building is designed for an NLR of 25
decibels (as stated in i, ii, and iii above), a developer may execute and record an avigation ease-
ment as provided in 911.17(4)(c)2.e. below.

c. Prohibited Uses. Uses which are not specified in Section 911.17(4)(c)2.a. and b. as permitted or
restricted are prohibited within the noise overlay zone.

d. Appeals. Determinations by the community development director, relating to use interpretations
involving sections “a.” or “b.” or “c.” above, may be appealed to the Planning and Zoning
Commission, sitting as the Airport Zoning Commission, in the manner prescribed by section
902.07(1) through (4) of the Code. Further appeal may be made to the Board of Adjustment by an
applicant any aggrieved person, taxpayer affected, governing body of a political subdivision, or
FDOT. All such appeals to the Board of Adjustment shall be filed, reviewed, and heard in a manner
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consistent with sections 333.08 and 333.10 of the Florida Statutes.

e. Avigation Easements. An avigation easement is a legal document that grants to the owner/operator
of a nearby airport a right to continue to operate the airport in a manner similar to current opera-
tions, despite potential nuisance effects upon uses that are being established in close proximity to
the airport. Applicants choosing to provide an avigation easement shall execute said easement to
the appropriate airport authority. The easement shall be in a form acceptable to the county attor-
ney’s office and shall be executed in a recordable form by the property owner:

- prior to release of a development site plan,
- prior to or via recording of a final plat, or
- prior to issuance of a building permit, as applicable.
The property owner shall record the easement and provide a copy of same to the county.

(d) Special Requirements Applicable Throughout the Unincorporated Area of the County.

Notwithstanding any other provision of this section (911.17), no use may be made of land or water within
the unincorporated area of the county in such a manner as to interfere with operation of an airborne aircraft
using a publicly licensed airport. The following special requirements shall apply to proposed developments:

1. Solid Waste Disposal Sites shall be reviewed in accordance with the State of Florida Department of
Environmental Regulation (DER) Rule Chapter 17-701, which requires the following:

a. No Solid Waste Disposal Sites shall be permitted to be located as follows:

i. within 10,000 feet of any publicly licensed airport active runway used or planned to be used by
turbine powered aircraft, or 

ii. within 5,000 feet of any publicly licensed airport active runway used only by piston type air-
craft, or

iii. so that it places the active runways and/or approach and departure patterns of an airport
between the solid waste disposal site and bird feeding, water or roosting areas, or

iv. locations outside the above locations but still within the limits of any airport overlay zone(s) if
determined by the FAA to pose a hazard.

3. Proposed developments which produce lights or illumination, smoke, glare or other visual hazards, or
produce electronic interference with airport/ airplane navigation signals are subject to the standards
specified in the FAA Procedures Manual 7400-2C, consistent with Chapter 333.03(3), Florida Statutes,
as may be applied and enforced by the state and/or federal governments.

(e) Nonconforming Uses.

The regulations prescribed herein shall not be construed to require the removal, lowering, or other change to
or alteration of any structure or natural vegetation not conforming to the regulations as of the effective date
of this ordinance, or to otherwise interfere with continuance of any nonconforming use except as provided in
333.07(1) and (3). However, no pre-existing nonconforming structure, natural vegetation, or use shall be
replaced, rebuilt, altered, or allowed to grow higher, or to be replanted, so as to constitute an increase in the
degree of nonconformity with these regulations (911.17). Nothing contained herein shall require any change
in the  construction, alteration, or intended use of any structure, where the construction or alteration was
begun prior to the effective date of this ordinance and is completed within one year thereafter. The provisions
of Chapter 904 of the land development regulations also apply to non-conformities.
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SECTION 2: Section 901 of the Definitions Chapter is hereby amended to include the following defi-
nitions in alphabetical order:

AIRPORT, LICENSED PUBLIC USE - an area of land or water designed and set aside for the landing and taking off of
aircraft, utilized or to be utilized in the interest of the public for such purpose and validly licensed by the State in
the Public Airport category. Publicly licensed airports include: The Vero Beach Municipal Airport, the Sebastian
Municipal Airport, and the New Hibiscus Airport.

AIRPORT HEIGHT LIMITATION ZONE –Subzone A. The area surrounding each Licensed Public Use Airport extending
outward 20,000 feet from the ends and each side of all active runways, and Subzone B. That area within the unin-
corporated area of the county not within Airport Height Notification Subzone A. 

AIRPORT NOISE IMPACT ZONE - An area contiguous to a publicly licensed airport measuring one-half (1/2) the
length of the longest active runway on either side of and at the end of each active runway centerline. For land use
control purposes, this boundary shall be considered to be consistent with the 65 to 70 ldn zone determined by an
official Part 150 Noise Study.

AIRPORT OBSTRUCTION (Hazard) - Any structure or object of natural growth or use of land which would exceed
the federal obstruction standards as contained in 14 CFR Parts 71.21, 77.23, 77.25, 77.28, and 77.29 and which
obstructs the airspace required for flight of aircraft in taking off, maneuvering or landing at an airport or is otherwise
hazardous to taking-off, maneuvering or landing of aircraft, and is unpermitted, or for which a variance has not been
granted.

AIRPORT RUNWAY CLEAR ZONE - An area at ground level which begins at the end of a primary surface (as defined
in 14 CFR Part 77) and extends with the width of each approach surface (as defined in 14 CFR part 77) to terminate
directly below each approach surface slope at the point, or points, where the slope reaches a height of 50 feet
above the elevation of the runway or 50 feet above the terrain at the outer extremity of the clear zone, whichever
distance is shorter.

EASEMENT, AVIGATION - A right of use over property whereby an airport proprietor may operate over real property
of another.

ELEVATION, AIRPORT - The highest point of the airport’s usable landing area measured in feet Above Mean Sea
Level (AMSL).

LANDING AREA - The area of the airport used for the landing, take-off, or taxiing of aircraft. 

Ldn - a day/night 24-hour average sound level, in decibels, obtained after addition of 10 decibels to sound levels
occurring during the night time period from 10 PM to 7 AM.

NOISE LEVEL REDUCTION (NLR) - (also known as Sound Level Reduction (SLR)) Reduction in sound level decibels
between two designated locations or rooms for a stated frequency or band.

ROOMS, OCCUPIED - Rooms within enclosed structures which are or may reasonably be expected to be used for
human activities which involve speech communication; sleeping; eating; listening to live, recorded or broadcast
music or speech; or the regular use of telephones.

RUNWAY - A defined area on an airport prepared for landing and takeoff of aircraft along its length.

SECTION 3: Section 911.15(1)(b) is hereby amended to read as follows:

(b) Height limitations. No structure shall be erected which would conflict with the height regulations of section
911.17(4)(a).
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SECTION 4:  REPEAL OF CONFLICTING PROVISIONS

All previous ordinances, resolutions, or motions of the Board of County Commissioners of Indian River County,
Florida which conflict with the provisions of this ordinance are hereby repealed to the extent of such conflict. All
Special Acts of the legislature applying only to the unincorporated portion of Indian River County and which con-
flict with the provisions of this ordinance are hereby repealed to the extent of such conflict.

SECTION 5:CODIFICATION

The provisions of this ordinance shall be incorporated into the County Code and the word “Ordinance” may be
changed to “section”, “article”, or other appropriate word, and the sections of this ordinance may be renumbered or
relettered to accomplish such intentions.

SECTION 6: SEVERABILITY

If any section, part of a sentence, paragraph, phrase or word of this ordinance is for any reason held to be unconsti-
tutional, inoperative or void, such holdings shall not affect the remaining portions hereof and it shall be construed
to have been the legislative intent to pass this ordinance without such unconstitutional, invalid or inoperative part.

SECTION 7: EFFECTIVE DATE

The provisions of this ordinance shall become effective upon receipt from the Florida Secretary of State of official
acknowledgement that this ordinance has been filed with the Department of State of the State of Florida.

Approved and adopted by the Board of County Commissioners of Indian River County, Florida on this __________
day of ___________, 1993.

This ordinance was advertised in the Vero Beach Press-Journal on the _____ day of _______________, 1993, and
on the _____ day of ________________, 1993, for public hearings to be held on the _____ day of
_______________, 1993, and on the _____ day of ________________, 1993 at which time at the final hearing it
was moved for adoption by Commissioner _____________________, seconded by Commissioner
_______________________, and adopted by the following vote;

Chairman Richard N. Bird ______________
Vice Chairman John W. Tippin ______________
Commissioner Fran B. Adams ______________
Commissioner Carolyn K. Eggert ______________
Commissioner Kenneth R. Macht ______________

BOARD OF COUNTY COMMISSIONERS
OF INDIAN RIVER COUNTY

By____________________________________________
Richard N. Bird, Chairman

ATTEST BY:_____________________________________
Jeffrey K. Barton, Clerk
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Acknowledgement by the Department of State of the State of Florida this _____ day of ________________, 1993.

Effective Date: Acknowledgement from the Department of State received on this _____ day of  ______________,
1993 at _________A.M./P.M. and filed in the office of the Clerk of the Board of County Commissioners of Indian
River County Florida.

APPROVED AS TO FOR AND LEGAL SUFFICIENCY.

_________________________________
William G. Collins, II, Deputy County Attorney

APPROVED AS TO PLANNING MATTERS

______________________________________________
Robert M. Keating, AICP
Community Development Director
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Real Estate Disclosure Statement
Several states have enacted legislation regarding the mandatory disclosure of property condition, including proximity

of airports.  These states and their related legislation is as follows:

STATE

Alaska

California

Delaware

Hawaii

Idaho

Illinois

Indiana

Iowa

CITE

Alaska Statues 34,
Chapter 70, Sections
34.70.101-34.70.200 and
A.S.88.08.071 [H.B. 398]

Civil Code S1102-1102.14

Delaware Code Chapter
29, Title 24 and Chapter
29, Title 6 [H.B. 168]

H.B. 1317 of 1994

Idaho Code, Title 55,
Chapter 26

S.B. 828 OF 1993

S.B. 235

Iowa Code, Section
b438.9 (H.B. 636 of
1993)

STATUS

Enacted 1992
Effective 7/1/93

Enacted 1985
Effective 1/1/87

Enacted 1993
Effective 1/1/94

Enacted 1994
Effective 7/1/95

Enacted 1994
Effective 7/1/95

Enacted 1993
Effective 10/1/95

Enacted 1995
Effective 7/1/95

Enacted 1993
Effective 7/1/94

COMMENTS

The Act establishes property condition dis-
closure requirements for residential property
only.  Authorizes the Real Estate
Commission to establish disclosure form.

California’s law is considered to be the
model predecessor of all mandatory disclo-
sure laws.  Contains most basic provisions
sought for inclusion in state disclosure laws.
[Neighborhood noise problems or other nui-
sances.]

Establishes re q u i rements for residential pro p-
erty only.  Authorizes Delaware Real Estate
Commission to develop a standard form.

Subject to availability of maps from coun-
ties.  When a property lies within certain
domains, seller must disclose special flood
hazard areas, noise exposure areas, military
Air Installation Compatibility Use Zones and
anticipated inundation areas designated by
civil defense.

Contents of disclosure form written into
law.

Establishes re q u i rements for residential pro p-
erty only.  The form is contained in the Act
and includes water sources, sewer systems,
housing structure and hazardous materials.

Amends Indiana Code to require owner to
disclose if property is located near an air-
port.  Authorizes the Indiana Real Estate
Commission to develop guidelines and
allows for flexibility in defining proximity
based on whether or not commercial carrier
service is offered.

Requires mandatory seller’s property disclo-
sure, whether they are working with a real
estate licensee or not.
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Kentucky

Maine

Maryland

Michigan

Mississippi

Nebraska

New Hampshire

Ohio 

Oklahoma

Oregon

Tennessee

Kentucky Statues 324.360

CH 330 Minimum
Standards of Practice

Annotated Code of MD.
Real Estate property
Article, Section 10.702
(H.B. 1210 of 1993)

Act 92 of Public Acts
1993 (H.B. 4395)

H.B. 143

LB 642 of 1994

New Hampshire code,
Title XLVIII, chapter 477,
Section 477: 4-c and Rea
701.02 through 701.05
(real estate regulations)

Section 5302.30

Oklahoma Statutes New
Section 831 of Title 60
(H.B. 1621 of 1994)

Oregon Statutes 696.301
(S.B. 1095 of 1993)

TN code of Annotated
Title 66, chapter 5 and
Title 63, Chapter 13, Part
3 (S.B. 2020 of 1994

Enacted
Effective 1992

Enacted 1987
Effective 2/1/88

Enacted 1993
Effective 1/94

Enacted 1993
Effective 1/94

Enacted 1992
Effective 7/1/93

Enacted 1994
Effective 1/1/95

Enacted 1992
Effective 7/1/93

Enacted
Effective 7/1/93

Enacted 1994
Effective 7/1/95

Enacted 1993
Amended in 1994

Enacted 1994
Effective 7/1/94

Requires sellers of residential property who
work with a real estate licensee to complete
a disclosure form to present to all prospec-
tive purchasers.

Directs Real Estate commission to promul-
gate a disclosure form, for which guidelines
are established.

Requires mandatory seller’s property disclo-
sure, whether they are working with a real
estate licensee or not. [Seventeen items are
required at the state level.  However, coun-
ties may add items to the list.  Montgomery
County lists all airports.]

Law requires seller’s property disclosure
whether or not a licensed real estate agent
is involved.  [any area environmental con-
cerns (i.e. proximity to a landfill, airport,
shooting ranges, etc.?)]

Law contains language for property disclo-
sure form.

Requires seller of residential property to pro-
vide purchaser with disclosure statement.
The law specifies some items to be included.

Requires sellers of all improved property to
provide a property condition report to
prospective purchasers.

Does NOT include the exact language for
disclosure form.  For to be developed by
commerce Department.

Requires a seller of property represented by
real estate licensees to deliver to purchaser a
written disclosure statement.  The Real
Estate Commission is directed to promulgate
disclosure form and to exercise disciplinary
action in the event of noncompliance.

Law includes language for disclosure form,
as proposed by the S.D. Assn. Of Realtors.

Disclosure form for residential property writ-
ten into law. [Neighborhood noise problems
or other nuisances.]
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Texas

Virginia

Washington

Wisconsin

Texas Code, Property Code
subchapter A, Section
5.008 (H.B. 1081 of 1993)

H. 1094

Title 64 RCW (Substitute
S.B. 6283 of 1994)

Wisconsin Statues
Chapter 709 (A.B. 435 of
1991)

Enacted 1993
Effective 1/1/94

Enacted
Effective 7/1/93

Enacted 1994
Effective 1/1/95

Enacted 1991
Effective 9/9/91

The law prescribes a disclosure form virtually
identical to the voluntary form created and
used by the Texas Association of Realtors.

Requires the Real Estate Board to develop a
residential property disclosure form.  Law
includes some items.

The law includes language of disclosure form.

Requires sellers to disclose certain items.
The report’s language is written into law and
specifies 23 items.



The following disclosure statement is an example provided in the Oregon Airport Land Use Compatibility Guidelines,
November 1994, which is distributed by the Oregon Department of Transportation, Aeronautics Section, 3040 25th Street
SE, Salem, Oregon 97310.

A disclosure statement, adhering to the form of the statement below, shall be provided to and signed by each
potential purchaser of property within the Airport Influence Area as shown on the approved Airport Land Use
Drawing.  The signed will then be affixed by the seller to the agreement of the sale.

The tract of land situated at______________________________________________________________________
In _____________________________________________________,(county and state) consisting of approximately
______________ Acres, which is being conveyed from _____________________________________________ lies
Within ______________ miles of (airport name) may be subjected to varying noise levels, as the same is shown
and depicted on the official Zoning Maps.

CERTIFICATION
The undersigned purchaser(s) of said tract of land certify(ies) that (he)(they)(has)(have) read the above disclosure
statement and acknowledge(s) the pre-existence of the airport named above and the noise exposure due to the
operation of said airport.

____________________________________________ (signed)

The following disclosure statement is an example provided in the Airport Compatible Land Use Guidance for Florida
Communities, 1994, which is distributed by the Florida Department of Transportation, Office of Public Transportation,
Aviation Office.

The land in Section ______________, Range ______________, Township ______________ in ______________
County, situated at ___________________________(Address) which is being purchased from _________________
by __________________ lies within Noise Zone ______________ of the _____________ Airport as depicted on
the Map __________________, Appendix ___________________ in ___________________ County Airport
Zoning Ordinance _____________________________.

The purchaser, __________________________________, is hereby notified that:

“This land lies within Noise Zone ______________ for the ______________ County Airport and is subject to noise
that may be objectionable.”

The undersigned purchaser(s) of said land hereby certify(ies) that (he/they) (has/have) read and understand(s) the
above disclosure statement and acknowledges that preexistence of the above named airport and the potential for
objectionable noise.

_________________________________________ _________________________________________
Seller Buyer

Sworn to and subscribed before me at:

_________________________________________ (Notary Public)
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Avigation Easement
The following Avigation Easement is an example provided in the Airport Compatible Land Use Guidance for Florida
Communities, 1994, which is distributed by the Florida Department of Transportation, Office of Public Transportation,
Aviation Office.  

STATE OF FLORIDA
COUNTY OF ____________________
CITY OF ____________________

THIS INDENTURE, dated this ____________ day of ____________________, 19__________, by and between
___________________________________________, hereinafter called GRANTOR, and [County/City] a [political
subdivision or municipality] of the State of Florida, hereinafter called the GRANTEE.

WHEREAS, the GRANTOR is the owner of certain premises situate, lying and being in the [County/City] of
____________________, Florida, as hereinafter described; and

WHEREAS, the GRANTEE, is the owner and operator of the ___________________________________ Airport
Located in [County/City] of ____________________, Florida.

NOW, THEREFORE, in consideration of [Ten Dollars ($10.00)] and other good and valuable consideration paid
by the GRANTEE to the GRANTOR, the receipt of which is hereby acknowledged, the right-of-way for the over-flight
of aircraft in and through the airspace above the following described property located within __________________
[County/City], to wit:

[Property Description]

The GRANTOR hereby gives and grants to the GRANTEE, its successors and assigns, and to all persons lawfully
using said airport, the right and easement to use the airspace above the GRANTOR’S property and to create noise
normally associated with the routine operation of aircraft and for avigation purposes and without liability for any
necessary, convenient or operational incident, the effects thereof whether as the same presently or in the future
exist, but said right or easement hereby granted is to be executed only in a manner reasonably or substantially con-
sistent with the safe and proper flying procedures promulgated by an agency of the government of the United
States of Florida.

The rights and easements hereby granted and conveyed, and the covenants hereby entered into, shall not be
construed to deprive the GRANTOR of any claims for injury or damages against any person for negligence whereby
injury or damage is caused by actual or direct physical contact, without intervening media, but shall operate and
constitute a full, complete and total release, quit claim and discharge of the GRANTEE, its successors and assigns,
its agents and employees, and all persons lawfully using said airport and the owners and operations of aircraft law-
fully using the airspace hereby conveyed, from all claims and demands whatever, not solely and proximately result-
ing from negligent actual or direct physical contact, if being the intent of the GRANTOR herein to waive its right to
suit for nuisance and noise incident to the operation of the [Name] airport by the GRANTEE herein.

All rights, easements, releases, benefits and estates granted hereunder shall be convenants running with the
land as is hereinabove described.

In the event the GRANTEE abandons the operation of said airport, all rights herein granted shall cease and
revert to the GRANTOR, his successors or assigns.

IN WITNESS WHEREOF, said GRANTOR in pursuance to his due and legal action, has executed these presents,
as of the date first above written.

_______________________________________________
GRANTOR
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WITNESSETH: WITNESSETH:

________________________________________ ________________________________________

STATE OF FLORIDA
COUNTY OF ________________

THE FOREGOING instrument was acknowledged before me this ____________ day of ____________________,
19__________, By___________________________________, GRANTOR, who is personally known to me or who
has produced _________________________________ [type of identification] as identification and who did [or did
not] take an oath.

________________________________________
Signature of Notary

________________________________________
Typed/Printed Name of Notary

________________________________________
Title

My Commission Expires: ____________________
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The following Avigation Easement is an example provided by the Federal Aviation Administration, Central Region
Airports Division via their website at http://www.faa.gov/arp/ace/611/easement.htm.

Revised November 5, 1997

WHEREAS, ( full name of property owner(s) ), hereinafter called the Grantors, are the owners in fee of that certain
parcel of land situated in the City of , County of ,
State of , more particularly described as follows:

(Insert legal description of property to be covered by easement)

hereinafter called “Grantors’ property”, and outlined on the attached map (Exhibit 1);

NOW, THEREFORE, in consideration of the sum of dollars 
($ ) and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
Grantors, for themselves, their heirs, administrators, executors, successors and assigns, do hereby grant, bargain,
sell, and convey unto ( owner and operator of airport; i.e., City of ), hereinafter called the Grantee, its successors
and assigns, for the use and benefit of the public, an easement and right of way, appurtenant to ( full name of air-
port ) for the unobstructed use and passage of all types of aircraft (as hereinafter defined), in and through the air-
space above Grantors’ property above an imaginary plane rising and extending in a generally (i.e., Southerly) direc-
tion over Grantors’ property, said imaginary plane running from approximately (i.e., 874) feet Mean Sea level above
(Point L13) on Exhibit 1 at the rate of one foot vertically for each (i.e. 50) feet horizontally to approximately (i.e.,
878) feet Mean Sea level above (Point L11) on Exhibit 1, to an infinite height above said imaginary plane.

Said easement shall be appurtenant to and for the benefit of the real property now known as (name of airport ) includ-
ing any additions thereto wherever located, hereafter made by ( name of airport owner ) or its successors and assigns,
guests, and invitees, including any and all persons, firms, or corporations operating aircraft to or from the airport.

Said easement and burden, together with all things which may be alleged to be incident to or resulting from the use
and enjoyment of said easement, including, but not limited to the right to cause in all airspace above or in the
vicinity of the surface of Grantors’ property such noise, vibrations, fumes, deposits of dust or other particulate mat-
ter, fuel particles (which are incidental to the normal operation of said aircraft), fear, interference with sleep and
communication and any and all other effects that may be alleged to be incident to or caused by the operation of
aircraft over or in the vicinity of Grantors’ property or in landing at or taking off from, or operating at or on said (
full name of airport ) is hereby granted; and Grantors do hereby fully waive, remise, and release any right or cause of
action which they may now have or which they may have in the future against Grantee, its successor and assigns,
due to such noise, vibrations, fumes, dust, fuel particles and all other effects that may be caused or may have been
caused by the operation of aircraft landing at, or taking off from, or operating at or on said ( full name of airport ).

As used herein, the term “aircraft” shall mean any and all types of aircraft, whether now in existence or hereafter
manufactured and developed, to include, but not limited to, jet aircraft, propeller driven aircraft, civil aircraft, mili-
tary aircraft, commercial aircraft, helicopters and all types of aircraft or vehicles now in existence or hereafter devel-
oped, regardless of existing or future noise levels, for the purpose of transporting persons or property through the
air, by whoever owned or operated.

The easement and right-of-way hereby grants to the Grantee the continuing right to prevent the erection or growth
upon Grantors’ property of any building, structure, tree, or other object, extending into the airspace above the
aforesaid imaginary plane, and to remove from said air space, or at the sole option of the Grantee, as an alternative,
to mark and light as obstructions to air navigation, any such building, structure, tree or other objects now upon, or
which in the future may be upon Grantors’ property, together with the right of ingress to, egress from, and passage
over Grantors’ property for the above purpose.



(THE FOLLOWING PROVISION MUST BE INCLUDED IN AN AVIGATION EASEMENT OVER THE RPZ.)
The Grantors, for themselves, their heirs, administrators, executors, successors, and assigns, do hereby agree that
for and during the life of said avigation easement, they will not hereafter erect, permit the erection or growth of, or
permit or suffer to remain upon Grantors’ property any structure in the Runway Protection Zone that is an airport
hazard or which might create glare or misleading lights or lead to the construction of residences, fuel handling and
storage facilities, or smoke generating activities; and the grantors, for themselves, their heirs, administrators, execu-
tors, successors, and assigns, further agree they will not permit places of public assembly upon Grantors’ property,
such as, churches, schools, office buildings, shopping centers, restaurants, child care facilities, and stadiums.

AND for the consideration hereinabove set forth, the Grantors, for themselves, their heirs, administrators, execu-
tors, successors, and assigns, do hereby agree that for and during the life of said easement and right of way, they
will not hereafter erect, permit the erection or growth of, or permit or suffer to remain upon Grantors’ property any
building, structure, tree or other object extending into the airspace above the aforesaid imaginary plane, and that
they shall not hereafter use or permit or suffer the use of Grantors’ property in such a manner as to create electrical
interference with radio communication between any installation upon said airport and aircraft, or as to make it diffi-
cult for flyers to distinguish between airport lights and others, or to permit any use of the Grantors’ land that caus-
es a discharge of fumes, dust or smoke so as to impair visibility in the vicinity of the airport or as otherwise to
endanger the landing, taking off or maneuvering of aircraft. Grantors furthermore waive all damages and claims for
damages caused or alleged to be caused by or incidental to such activities.

TO HAVE AND TO HOLD said easement and right of way, and all rights appertaining thereto unto the Grantee, its
successors, and assigns, until said ( full name of airport ) shall be abandoned and shall cease to be used for public
airport purposes.

It being understood and agreed that the aforesaid covenants and agreements shall run with the land and shall be
binding upon the heirs, administrators, executors, successors and assigns of the Grantors until said (full name of
airport ) shall be abandoned and cease to be used for public airport purposes.

IN WITNESS WHEREOF, the Grantors (see Footnote) have hereunto set their hands and seals this ______________
day of __________________________ , 19_____.

___________________________________________
___________________________________________ (SEAL)
Grantor(s)

ACKNOWLEDGEMENT

STATE OF _______________, )
) ss.
COUNTY OF _________________ )

BE IT REMEMBERED, that on this ______________ day of ________________, 1997, before me, the undersigned, a
Notary Public in and for the County and State aforesaid, came _____________________________________, who
are personally known to me to be the same persons who executed the within instrument of writing and such per-
sons duly acknowledged the execution of the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my seal, the day and year last above written.

_______________________________
Notary Public

My commission expires____________
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Footnotes:
Local recordation and subordination practices must also be met. If subordination is necessary, in which case the
mortgagee must join in the agreement, the following language is suggested:

In consideration of the premises and to assure Grantee of the continued benefits accorded it under this easement, (
name of mortgagee ), owner and holder of a mortgage dated ___________ and recorded ________________ cover-
ing the premises above described, does hereby covenant and agree that said mortgage shall be subject to and sub-
ordinate to this Easement and the recording of this Easement shall have preference and precedence and shall be
superior and prior in lien to said mortgage irrespective of the date of the making or recording of said mortgage
instrument. 
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State Zoning Laws
Michigan’s Airport Zoning Act
AIRPORT ZONING ACT Act 23 of 1950 (Ex. Sess.)

AN ACT to empower and direct the Michigan Aeronautics Commission to adopt airport approach plans for publicly
owned airports within this state; to empower the Michigan Aeronautics Commission, municipalities, and other
political subdivisions to promulgate, adopt, establish, administer, and enforce airport zoning regulations limiting the
height of structures and objects of natural growth, and otherwise regulating the use of property in the vicinity of
publicly owned airports, and to acquire, by purchase, grant, condemnation, or otherwise, air rights and other inter-
ests in land; to provide for the establishment of zoning commissions, administrative agencies, and boards of
appeals to administer the provisions of this act, and to provide for their organization and procedure and appeals
therefrom; and to provide penalties and remedies for violations of this act or ordinances or regulations made under
the authority herein conferred; to provide for reciprocity with adjoining states maintaining and operating airports;
and to repeal any inconsistent act or parts of acts. 

259.431 Airport zoning act; definitions. 

Sec. 1. For the purpose of this act the words, terms and phrases set forth in sections 2 through 10, inclusive, shall
have the meanings prescribed in such sections. 

259.432 Airport; publicly owned; definitions. 

Sec. 2. The term “airport”, when used in this act means any location which is used for the landing or taking off of
aircraft, which provides facilities for the shelter, supply or care of aircraft, or for receiving or discharging passengers
or cargo, and all appurtenant areas used or acquired for airport buildings or other airport facilities, and all appur-
tenant rights-of-way, either heretofore or hereafter established. An airport is “publicly owned” if the portion thereof
used for the landing and taking off of aircraft is owned, operated, controlled, leased to or leased by the United
States, any agency or department thereof, this state or any municipality or other political subdivision of this state,
or any other governing body, public agency or other public corporation. 

259.433 Airport hazard; definition.

Sec. 3. The term “airport hazard”, when used in this act means any structure or tree or use of land or of appurte-
nances thereof which obstructs the air space required for the safe flight of aircraft in landing or taking off at an air-
port or is otherwise hazardous or creates hazards to such safe landing or taking off of aircraft. 

259.434 Airport hazard area; definition. 

Sec. 4. The term “airport hazard area”, when used in this act means any area of land or water, or both, upon which
an airport hazard might be established if not prevented as provided in this act, including any such area which has
been declared to be an “airport hazard area” by the Michigan aeronautics commission in connection with any air-
port approach plan adopted by said commission. 

259.435 Commission; definition.

Sec. 5. The term “commission”, when used in this act means the Michigan aeronautics commission, or any succes-
sor thereto established by law.

259.436 Political subdivision; definition. 

Sec. 6. The term “political subdivision”, when used in this act means any county, city, village or township of this
state, and any other political subdivision, public corporation, authority, or district in this state which is or may
hereafter be authorized by law to construct, enlarge, improve, maintain, equip, operate and regulate airports. 

259.437 Person; definition. 

Sec. 7. The term “person”, when used in this act means any individual, firm, partnership, corporation, company,
association, joint stock association, municipal corporation or other body politic; and includes any trustee, receiver,
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assignee, or other similar representative thereof.

259.438 State; definition. 

Sec. 8. The term “state” when used in this act means the state of Michigan.

259.439 Structure; definition. 

Sec. 9. The term “structure”, when used in this act means any object constructed or installed by man, including,
but without limitation, buildings, towers, smoke stacks and overhead transmission lines, but not including high-
ways and their appurtenances. 

259.440 Tree; definition.

Sec. 10. The term “tree”, when used in this act, means any object of natural growth. 

259.441 Airport hazard declared nuisance; prevention. 

Sec. 11. It is hereby found that an airport hazard endangers the lives and property of the general public, of users of
the airport and of occupants of land in its vicinity, and also, if of the obstruction type, in effect reduces the size of
the area available for the landing, taking-off, and maneuvering of aircraft, thus tending to destroy or impair the utili-
ty of the airport and the public investment therein. Accordingly, it is hereby declared: (a) That the creation or estab-
lishment or maintenance of an airport hazard is a public nuisance and an injury to the community served by the
airport in question; and (b) that it is therefore necessary in the interest of the public health, public safety, and gen-
eral welfare that the creation or establishment of airport hazards be prevented. It is further declared that both the
prevention of the creation or establishment of airport hazards and the elimination, removal, alteration, mitigation,
abatement, or marking or lighting of existing airport hazards are public purposes for which political subdivisions
may raise and expend public funds and acquire land or property rights therein. 

259.442 Airport approach plan; adoption by aeronautics commission, considerations. 

Sec. 12. The commission shall formulate, adopt and revise, when necessary, an airport approach plan for each pub-
licly owned airport in this state. Each such plan shall indicate and determine the circumstances in which structures
and trees are or would be airport hazards, the airport hazard area within which measures for the protection of the
airport’s aerial approaches should be taken, and what the height limits and other objectives of such measures
should be. In adopting or revising any such plans, the commission shall consider, among other things, the character
of the flying operations expected to be conducted at the airport, the traffic pattern and regulations affecting flying
operations at the airport, the nature of the terrain, the height of existing structures and trees above the level of the
airport, and the possibility of lowering or removing existing obstructions; and the commission may obtain and con-
sider the views of the agency of the federal government charged with the fostering of civil aeronautics, as to the
aerial approaches necessary to safe flying operations at the airport. 

259.443 Airport hazard area; determination; zoning regulations; “development” defined. 

Sec. 13. (1) In order to prevent the creation or establishment of airport hazards, every political subdivision having
an airport hazard area wholly or partly within its territorial limits or jurisdiction may make an official determination
that the area is in fact an airport hazard area and may thereupon adopt, administer, and enforce, in the interest of
public safety and in the manner and upon the conditions prescribed in this act, airport zoning regulations for that
part of the airport hazard area which is within its territorial limits or jurisdiction. The regulations may divide the
area into zones, and, within those zones, may specify the land uses permitted and regulate and restrict the height
to which structures and trees may be erected or allowed to grow.

(2) A political subdivision in which is wholly or partially located an airport hazard area, may adopt, administer, and
enforce zoning regulations for that part of an airport hazard area within the political subdivision’s territorial limits
or jurisdiction to protect public health and safety. The political subdivision may divide the area into zones and spec-
ify within the zones the land uses or developments permitted. As used in this subsection, “development” means an
activity which materially alters or affects the existing conditions or use on any land. 

259.444 Joint airport zoning board; creation; powers; membership. 
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Sec. 14. In each case where (a) an airport is owned, operated, controlled, leased to, or leased by a political subdivi-
sion and an airport hazard area appertaining to the airport is located wholly or partly outside the territorial limits or
jurisdiction of the political subdivision, or (b) an airport hazard area is located wholly or partly within the territorial
limits or jurisdiction of 2 or more political subdivisions, whether or not the particular airport in connection with
which the airport hazard area exists is owned, operated, controlled, leased to, or leased by 1 or more of the political
subdivisions, all the political subdivisions involved, including the political subdivision which is the owner, operator,
controller, lessee, or lessor of the airport, shall, by ordinance or by resolution duly adopted, create a joint airport
zoning board, which board shall have the same power to adopt, administer, and enforce airport zoning regulations
applicable to the airport hazard area in question, as that vested by section 13 in the political subdivision or political
subdivisions within which the hazard area is wholly or partly located. Each joint board shall have as members 2 rep-
resentatives appointed by the governing body of each political subdivision participating in its creation and in addi-
tion, another member to be elected by a majority of the members so appointed. This section shall not require the
creation of a joint airport zoning board whenever a county, acting through its governing body or any county agency
which is by law authorized to maintain, operate, and improve airports, adopts airport zoning regulations applicable
to an airport hazard area located entirely within the territorial limits or jurisdiction of the county and the airport
zoning regulations shall supersede any other airport zoning regulations applicable to the same airport zoning area. 

259.445 Airport zoning regulations; incorporation into zoning ordinance. 

Sec. 15. In the event that a political subdivision has adopted, or hereafter adopts, a comprehensive zoning ordi-
nance regulating, among other things, the height of buildings, any airport zoning regulations applicable to the same
area or portion thereof, may be incorporated in and made a part of such comprehensive zoning regulations, and may
be administered and enforced as an integral part thereof.

259.446 Airport zoning regulations; amendment. 

Sec. 16. Every airport zoning regulation for an airport hazard area existing in connection with a publicly owned air-
port shall be designed to effectuate the commission’s airport approach plan, as amended by it, whenever necessary,
for such publicly owned airport, and said regulations shall likewise be amended, when necessary, to conform to any
revision of the applicable airport approach plan that may be made by the commission.

259.447 Airport hazard; definition and certification by aeronautics commission; joint airport zoning board, appoint-
ment, meetings, powers, compensation and expenses, expenditures. 

Sec. 17. In each case where an airport hazard area exists in connection with a publicly owned airport and suitable
airport zoning regulations have not been adopted, administered and enforced for such airport hazard area in a form
and manner deemed reasonably adequate by the commission for the purposes of this act, the commission on behalf
of this state shall define and determine such airport hazard area and certify such determination to the board of
supervisors of the county or counties within which such airport hazard area is located and to the political subdivi-
sion authorized by law to maintain, operate, improve and regulate such airport, hereinafter referred to in this sec-
tion as the airport operating agency. Whereupon and within 90 days thereafter, the board of supervisors of each
county involved shall appoint 3 members and the operating agency and the commission shall each appoint 1 mem-
ber to a board which shall constitute a joint airport zoning board. Two of the members appointed by the board of
supervisors of each county involved shall be from a township or townships within which the hazard area is located
and 1 shall be from that part of the county outside the townships where the hazard area is located. Within 120
days after such certification such airport zoning board shall meet and organize and thereafter function in the same
manner and with the same powers as joint airport zoning boards provided for under section 14 of this act.
Members of joint zoning boards created pursuant to the provisions of this section shall be compensated for services
actually rendered at a rate established by the airport operating agency and approved by the commission, and shall
be reimbursed for any actual and necessary expenses incurred by them in the performance of their duties. 

Subject to the approval of the airport operating agency, each joint board created pursuant to the provisions of this
section is hereby authorized to make such expenditures, to employ such servants and to engage such professional
and consultant services as are necessary to carry out the provisions of this act. All expenses of such joint boards,
including the compensation of its members, shall be paid by the airport operating agency. Provided, however, That
the commission and the board of supervisors of any county involved, or any of them, are hereby authorized to par-
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ticipate in and contribute toward such compensation and expenses in such amounts and to such extent as may be
fixed or provided by agreement.

259.448 Airport zoning regulations; conflict, determination by commission. 

Sec. 18. In the event of conflict between any airport zoning regulations adopted under this act and any other zon-
ing regulations applicable to the same area, whether such other regulations were adopted by the political subdivi-
sion which adopted the airport zoning regulations or by some other political subdivision, or by a joint airport zon-
ing board, and whether the conflict be with respect to the height of structures or trees, the use of land, or any
other matter, those limitations or requirements which may be determined by the commission to be most conducive
to airport and air travel safety shall govern and prevail.

259.449 Airport zoning regulations; public hearing on adoption or amendment, notice. 

Sec. 19. No airport zoning regulations shall be adopted, amended, or changed under this act except by action of the
governing body of the political subdivision in question, or by action of the joint board provided for in sections 14 or
17, after a public hearing in relation thereto, at which parties in interest and citizens shall have an opportunity to
be heard. At least 15 days’ notice of the hearing shall be published in a newspaper of general circulation, in the
political subdivision or subdivisions in which is located wholly or partly, the airport hazard area to be zoned, or, if
no newspaper is generally circulated in any such political subdivision, then in a newspaper of general circulation in
the county in which such political subdivision is located. 

259.450 Airport zoning commission; appointment, reports and hearings. 

Sec. 20. Prior to the initial zoning of any airport hazard area under this act, the governing body of the political sub-
division or the joint airport zoning board which is to adopt the regulations shall appoint a body, to be known as
the airport zoning commission, to recommend the boundaries of the various zones to be established and the regu-
lations to be adopted therefor. Such airport zoning commission shall make a preliminary report and hold public
hearings thereon before submitting its final report, and the governing body of the political subdivision or the joint
airport zoning board shall not hold its public hearings or take other action until it has received the final report of
such airport zoning commission. Where a city plan commission or comprehensive zoning commission already
exists, it may be appointed as the airport zoning commission.

259.451 Airport zoning regulations; reasonableness, considerations. 

Sec. 21. All airport zoning regulations adopted under this act shall be reasonable and none shall impose any
requirement or restriction which is not reasonably necessary to effectuate the purposes of this act. In determining
what regulations it may adopt, each political subdivision and joint airport zoning board, shall consider, among other
things, the character of the flying operations expected to be conducted at the airport, the traffic pattern and regula-
tions affecting flying operations at the airport, the nature of the terrain within the airport hazard area, the character
of the neighborhood, and the uses to which the property to be zoned is put and adaptable. 

259.452 Airport zoning regulations; removal or alteration of structures or trees prohibited, exception. 

Sec. 22. No airport zoning regulations adopted under this act shall require the removal, lowering, or other change
or alteration of any structure or tree not conforming to the regulations when adopted or amended, or otherwise
interfere with the continuance of any non-conforming use, except as provided in sections 23 and 25.

259.453 Airport zoning regulations; construction permits for new structures required. 

Sec. 23. Any airport zoning regulations adopted under this act shall require that a permit be obtained before any
new structure or use may be constructed or established and before any existing use or structure may be substan-
tially changed or substantially altered or substantially repaired. All such regulations shall further provide that before
any non-conforming structure or tree may be replaced, substantially altered or substantially repaired, rebuilt,
allowed to grow higher, or replanted, a permit authorizing such replacement, change or repair must be secured from
the administrative agency authorized to administer and enforce the regulations. No permit shall be granted that
would allow the establishment or creation of an airport hazard or permit a non-conforming structure or tree or non-
conforming use to be made or become higher or become a greater hazard to air navigation than it was when the
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the regulations, or by the joint airport zoning board adopting the regulations, as the case may be; and said mem-
bers shall be removable by the appointing body for cause shown, upon written charges and after notice and oppor-
tunity for public hearing before the appointing body.

The concurring vote of a majority of the members of the board of appeals shall be sufficient for all purposes includ-
ing the reversal of any order, requirement, decision or determination of the administrative agency, or a decision in
favor of the applicant on any matter upon which it is required to pass under the airport zoning regulations, or to
effect any variation in such regulations.

The board shall adopt rules concerning its organization and procedure and other authorized matters, consistent
with the provisions of this act, and in accordance with the provisions of the ordinance or resolution by which it
was created. Meetings of the board shall be held at the call of the chairman and at such other times as the board
may determine. The chairman, or in his absence, the vice-chairman, may administer oaths or affirmations and issue
subpoenas to compel the attendance of witnesses. All hearings of the board shall be public. The board shall keep
minutes of its proceedings, showing the vote of each member upon each question, or, if absent or failing to vote,
indicating such fact, and shall keep records of its examinations and other official actions, all of which shall be imme-
diately filed in the offices of the board and shall be a public record.

In case of disobedience of a subpoena, the board or its duly authorized agents may invoke the aid of any circuit
court of the state of Michigan in requiring the attendance and testimony of witnesses and the production of books,
records and papers pertaining to the question involved. Any of the circuit courts of the state within the jurisdiction
of which such inquiry is carried on may, in case of contumacy or refusal to obey a subpoena, issue an order requir-
ing such person to appear before said board or its duly authorized agents and to produce books, records and papers
if so ordered and give evidence touching the matter in question; and any failure to obey such order of the court may
be punished by such court as a contempt thereof.

259.459 Appeals; filing, hearing, notice. 

Sec. 29. In cases where airport zoning regulations are adopted by a political subdivision or joint airport zoning
board under sections 13, 14, 15 or 17, any person, including the commission on behalf of the state, aggrieved by
any decision of an administrative agency made in its administration of airport zoning regulations adopted under this
act, or any governing body of a political subdivision, or any joint airport zoning board, which is of the opinion that
a decision of such an administrative agency is an improper application of airport zoning regulations of concern to
such governing body or board, may appeal to the board of appeals authorized to hear and decide appeals from the
decisions of such administrative agency.

All appeals taken under this section must be taken within a reasonable time, as provided by the rules of the board,
by filing with the agency from which the appeal is taken and with the board, a notice of appeal specifying the
grounds thereof. The agency from which the appeal is taken shall forthwith transmit to the board all the papers
constituting the record upon which the action appealed from was taken. 

An appeal shall stay all proceedings in furtherance of the action appealed from, unless the agency from which the
appeal is taken certifies to the board, after the notice of appeal has been filed with it, that by reason of the facts
stated in the certificate a stay would, in its opinion, cause imminent peril to life or property. In such cases, proceed-
ings shall not be stayed otherwise than by order of the board on notice to the agency from which the appeal is
taken and on due cause shown. 

The board shall fix a reasonable time for the hearing of appeals, give public notice and due notice to the parties in
interest, and decide the same within a reasonable time. Upon the hearing any party may appear in person or by
agent or by attorney.

The board may, in conformity with the provisions of this act, reverse or affirm, wholly or partly, or modify, the order,
requirement, decisions, or determination appealed from and may make such order, requirement, decision, or deter-
mination as ought to be made, and to that end shall have all the powers of the administrative agency from which
the appeal is taken. 

259.460 Appeals; petitions for review by circuit court.

68



69

applicable regulation was adopted or than it is when the application for permit is made. Whenever an administra-
tive agency determines that a non-conforming use or non-conforming structure or tree has been abandoned or
more than 80 per cent torn down, destroyed, deteriorated or decayed, no permit shall be granted that would allow
such structure or tree to exceed the applicable height limit or otherwise deviate from the zoning regulations. 

259.454 Airport zoning regulations; variances, application, allowance. 

Sec. 24. Any person desiring to erect any structure, or increase the height of any structure, or permit the growth of
any tree, or otherwise use his property in violation of the airport zoning regulations adopted under this act, may
apply to the board of appeals, for a variance from the zoning regulations in question. Such variances shall be
allowed where a literal application or enforcement of the regulations would result in practical difficulty or unneces-
sary hardship and the relief granted would not be contrary to the public interest, but would do substantial justice
and be in accordance with the spirit of the regulations of this act: Provided, however, That any variance may be
allowed subject to any reasonable conditions or condition subsequent that the board of appeals may deem neces-
sary to effectuate the purposes of this act. Nothing in this section authorizes the allowance of any variation which
will conflict with any general zoning ordinance or regulation of any political subdivision, except such as is adopted
exclusively for airport zoning purposes. 

259.455 Airport zoning regulations; variances, markers and lights required. 

Sec. 25. In granting any permit under section 23 or variance under section 24, any administrative agency or board
of appeals may, if it deems such action advisable to effectuate the purposes of this act and reasonable in view of the
surrounding circumstances, so condition such permit or variance as to require the owner of the structure or tree in
question to permit the state or the political subdivision, as the case may be, at its own expense, to install, operate,
and maintain thereon such markers and lights as may be necessary to indicate to flyers the presence of an airport
hazard. 

259.456 Airport zoning regulations; administration and enforcement.

Sec. 26. All airport zoning regulations adopted under this act shall provide for the administration and enforcement
of such regulations by an administrative agency which may be an agency created by such regulations or any official,
board, or other existing agency of any political subdivision adopting the regulations or one of the political subdivi-
sions which participated in the creation of the joint zoning board adopting the regulations, if satisfactory to that
political subdivision; but in no case shall such administrative agency be or include any member of the board of
appeals. The duties of any administrative agency designated pursuant to this act shall include that of hearing and
deciding all permits under section 23 but such agency shall not have or exercise any of the powers herein granted
to the board of appeals.

259.457 Board of appeals; provision, powers. 

Sec. 27. All airport zoning regulations adopted under the provisions of this act shall provide for a board of appeals
to have and exercise the following powers: 

(a) To hear and decide appeals from any order, requirement, decision, or determination made by the administrative
agency in the enforcement of the zoning regulations, as provided in section 29;

(b) To hear and decide any special exceptions to the terms of the airport zoning regulations upon which such board
may be required to pass under such regulations; 

(c) To hear and decide specific variances under section 24. 

259.458 Board of appeals; members, appointment, terms, officers, removals, rules, meetings, records, subpoenas.

Sec. 28. Where a zoning board of appeals already exists it may be appointed as the board of appeals under this act.
Otherwise, the board of appeals shall consist of 5 members, each to be appointed for a term of 3 years and until his
successor is appointed and qualified, 1 of whom shall be designated as chairman and 1 of whom shall be designat-
ed as vice-chairman, which appointments shall be made by the governing body of the political subdivision adopting



Sec. 30. Any person, including the commission, on behalf of and in the name of the state, aggrieved by any deci-
sion of a board of appeals, or any governing body of a political subdivision or any joint airport zoning board who is
of the opinion that a decision of a board of appeals is erroneous, after first exhausting the remedies provided by
such board, may present to the circuit court in any county in which the board transacts its business, a verified peti-
tion setting forth that the decision is erroneous, in whole or in part, and specifying the grounds of the error. Such
petition shall be presented to the court within 30 days after the decision is filed in the office of the board. When
petitions for review are filed in qualified courts located in different counties, the court in which a petition is filed
first shall have exclusive jurisdiction of the matter.

259.461 Board of appeals; certiorari; jurisdiction of court. 

Sec. 31. Upon presentation of such petition the court may allow a writ of certiorari directed to the board of appeals
to review such decisions of the board. The allowance of the writ shall not stay proceedings upon the decision
appealed from, but the court may, on application, or notice to the board and on due cause shown, grant a restrain-
ing order.

The board of appeals shall not be required to return the original papers acted upon by it, but it shall be sufficient to
return certified or sworn copies thereof or of such portions thereof as may be called for by the writ. The return shall
concisely set forth such other facts as may be pertinent and material to show the grounds of the decision appealed
from and shall be verified. 

The court shall have exclusive jurisdiction to affirm, modify, or set aside the decision brought up for review, in whole
or in part, and if need be, to order further proceedings by the board of appeals. The findings of fact of the board if
supported by substantial evidence, shall be accepted by the court as conclusive. 

In any case in which airport zoning regulations adopted under this act, although generally reasonable, are held by a
court to interfere with the use or enjoyment of a particular structure or parcel of land to such an extent, or to be so
onerous in their application to such a structure or parcel of land, as to constitute a taking or deprivation of that
property in violation of the constitution of this state or the constitution of the United States, such holding shall
not affect the application of such regulations to other structures and parcels of land. 

259.462 Approach protection; acquisition of property by aeronautics commission. 

Sec. 32. In any case in which: (a) it is desired to remove, lower, or otherwise terminate a non-conforming structure,
tree or use; or (b) the approach protection necessary cannot, because of constitutional limitations, be provided by
airport zoning regulations under this act; or (c) it appears advisable that the necessary approach protection be pro-
vided by acquisition of property rights rather than by airport zoning regulations, the commission, on behalf of and
in the name of the state, within the limitation of available appropriations, or each political subdivision within which
the property or non-conforming use is wholly or partly located or the political subdivision owning, operating, con-
trolling or which is lessee or lessor of the airport or is served by it may acquire, by purchase, grant, or condemna-
tion in the manner provided by the law under which the commission, on behalf of and in the name of the state, or
political subdivisions are authorized to acquire real property for public purposes, such air right, avigation easement,
or other estate or interest in the property or non-conforming structure or use in question as may be necessary to
effectuate the purposes of this act.

259.463 Violation of act or regulations; penalty.

Sec. 33. Any person who shall violate this act or any regulations, orders, or rulings promulgated or made pursuant
to this act, shall be guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine of not more
than $100.00 and imprisonment for a term not to exceed 90 days, and each day a violation continues to exist after
notice shall constitute a separate offense. In addition, the political subdivision or joint airport zoning board adopt-
ing airport zoning regulations under this act may institute in the circuit court of any county in which the airport
hazard area is located, in whole or in part, in connection with which such airport zoning regulations were adopted,
an action to prevent, restrain, correct or abate any violation of this act, or of airport zoning regulations adopted
under this act, or of any order or ruling made in connection with their administration or enforcement, and the court
shall adjudge to the plaintiff such relief, by way of injunction (which may be mandatory) or otherwise, as may be
proper under all the facts and circumstances of the case, in order to fully effectuate the purposes of this act and of
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the regulations adopted and orders and rulings made pursuant thereto. 

259.464 Airport zoning act; short title.

Sec. 34. This act shall be known and may be cited as the “Airport Zoning Act.” 

259.465 Powers and duties of contiguous political subdivision in adjoining state as to airports, landing fields, and
other aeronautical facilities. 

Sec. 35. The governing body of a contiguous political subdivision in an adjoining state whose laws permit may
acquire, establish, construct, enlarge, own, control, lease, equip, improve, maintain, and operate airports, landing
fields, and other aeronautical facilities in this state with a political subdivision thereof, subject to the laws and rules
of this state applicable to its political subdivisions in aeronautical projects and subject to the laws of the other
state in matters relating to financing the projects. A political subdivision of an adjoining state shall have the same
privileges, rights, and duties of a like political subdivision of this state. This section shall not apply unless the laws
of the adjoining state permit political subdivisions of this state to acquire, establish, construct, enlarge, own, con-
trol, lease, equip, improve, maintain, operate, and otherwise control airports, landing fields, and other aeronautical
facilities in the adjoining state with all privileges, rights, and duties applicable to the other political subdivisions of
that state in aeronautical projects. 

History: Add. 1976, Act 158, Imd. Eff. June 17, 1976.
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